





INDEX TO VOLUME XXIX. 


ABATEMENT. 


See Actions, 1, 2. 


ACTIONS, 


1, An action of deceit, being necessary in form ea de- 
licto, dies with the defendant. Newsom, ex’or, vs. 


Jackson, - - - - - 
2, Whether it dies with the plaintiff? Query. Jd. 


3. An action was brought on an instrument in the fol- 
lowing words: “$177, Onor by the 25th Dec., 1855, 
I promise to pay B. J. Wilson, or bearer, one hundred 
and seventy-seven dollars, with interest from date, this 
19th June, 1853, for value received; said note to be 
paid out of a certain note I have this day traded to said 
Morrison, on L. B. Perryman, when collected, due at 
the same timeas the above. J. J. Morrison.” There 
was no evidence that the Perryman note had been col- 


lected, or that it might have been collected by the use ° 


of due diligence. 
Held, That a nonsuit was right. Wilson vs. Morrison. 


4. If plaintiff calls two days before the time when ba- 
con is to be delivered, at the request of defendant, and 
is told that it will not be delivered, because it has been 
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sold to others, no further demand is necessary. os- 
ter et al. vs Leeper et al. - - ‘ 


5. When one white man employs another to work for 
him, it is not an implication or incident that the em- 
ployer shall pay the employee’s physician’s bills; it 
would require an express contract to create that obli- 
gation. Sweet Water Man. Co. vs. Glover, - 


6. A defendant may be sued in the same action in his 
two characters, of executor of the maker of a promisso- 
ry note, and of individual endorser. Roark et al. vs. 
Turner, - - - - - 


See Attachment, 1. 
ADMINISTRATORS AND EXECUTORS. 


1. An administrator is not entitled to commissions on 
property turned over by him toa distributee. Zz par- 
te Burney, adm’r, - - - - 


2, A judgment against an administrator for a certain 
sum to be paid out of specific assets in his hands, con- 
cludes him as to the application which is to be made 
by him of thoseassets. Any other application of them 
is a waste, and in a suit against him or his representa- 
tives for such waste, it is no defence to show that there 
are other creditors of the first intestate. Davies vs. 
Flewellen et al., adm’rs, - - - 


3. Where the intestate has an estate only for his life, no 
interest in the property can pass to his administrator, 
and the administrator can have no right to bring suit 
for the property, but that right must be in others, Saw- 
yer, adm’r, vs. Flemister, - - - 


4, Where property left by a testator to his children has 
been fraudulently disposed of, by collusion between the 
executrix and the purchaser, the legatees may file a bill 
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in their own name, against the purchaser, the execu- 
trix having died insolvent, and there being no represen- 
tative upon her estate, or the estate of the testator. 
Bledsoe vs. Bledsoe et ai. - - - 


5. A will gave certain slaves to the testator’s wife, for 
her life, with remainder to his children. The wife re- 
linquished her life estate to the children, and divided 
out the negroes among them—she being the executrix. 
She died, and an administrator de bonis non succeeded 
her. He brought trover for some of the negroes. 

Held, That the relinquishment of the life estate, and the 
distribution of the negroes among the remaindermen, 
was evidence of assent to the legacy, and therefore, that 
the executrix, as well as her successor, the administra- 
tor de bonis non, was divested of all right to the slaves, 
and therefore, that he was not entitled torecover in the 
action. Perkins vs. Brown, - - - 


6. In passing upon rival applications for letters of ad- 
ministration, by two persons standing equal in blood 
to the intestate, the facts that one of the applicants has 
been advanced to the extent of his full share in the es- 
tate, and is setting up an adverse claim to property 
which was in possession of the intestate at the time of 
his death, are facts which ought te be admitted in evi- 
dence, and considered. Moody vs. Moody, - 


7. The executor of a will is the proper administrator of 
the whole estate, as well of that part of which the will 
does not dispose, as of that disposed of by the will. 
Venable vs. Mitchell, - - - - 


8. The next of kin of an intestate divided out his whole 
estate among themselves, according to the rule pre- 
scribed by the statute of distributions. Afterwards, an 
administrator was appointed. He failed to make any 
returns of any sort, to the Court of Ordinary. One of 
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heirs applied to that Court to have him removed for 
this failure. 

Held, That if there was no debts, the division by the 
heirs was a good administration of the whole estate, 
although such division was the act of executors de son 
tort ; and therefore, that there was no estate of the in- 
testate left, about which any return could be made; 
and, consequently, that the failure of the administrator 
to make any return, was not a sufficient cause to au- 
thorize his removal. Harris, adm’r, vs. Seals et ux. 


See Guardian and Ward, 4, 5, &c. 


AGENTS, COMPENSATION TO. 


A person who collects funds of a debtor, for the joint 
benefit of himself and other creditors, ought, when that 
fund is distributed by a Court of Equity, to be allowed 
reasonable compensation forthe services of himself and 
lawyers, to the extent to which those services are pro- 
ductive and beneficial. Price vs. Cutts et al. - 


AGREEMENTS, REFORMATION OF. 


A written marriage contract is subject to be rectified by 
the verbal contract, which it was to reduce to writing, 
in every case in which not allowing it to be so rectified, 
would be to allow one of the parties to it to perpetrate 
a fraud on the other. Durham et uz. vs. Taylor, ex’or, 


ADVERSE POSSESSION. 


1. A sale of lands made in the face of an adverse pos- 
session is void. Helms vs. May, - - 


2. A possession originating in and continued under a 
mistake or misapprehension as to the true line which 
divides two lots of land, will not ripen into a statutory 
title. Howard vs. Reedy, - - - 
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3. Possession under another is adverse to every body 
but that other under whom it is held. 


AMENDMENTS. 


When enough appears upon the face of a bill to suggest 
to the Court that the complainant is entitled to relief, 
provided the proper allegations were made, leave will 
be granted for that purpose. Wynne et uz. vs. Alford, 
ex’or, - - - - - - 


APPEAL. 


1. Anappeal from the Court of Ordinary, like an appeal 
in other cases, carries up the whole case for a new hear- 
ing on all the legal evidence that can be produced, 
whether such evidence has been produced on the first 
trial, or is first offered atthe appeal trial. Moody vs. 
Moody, - - - - - 


2, An appeal from a confession of judgment, reserving 
the right of appeal, is good, although no juries were in 
attendance on the Court at which the confession was 
made. Melins, Currie §& Sherwood et al. vs. Horne, 


ARREST, EXEMPTION FROM. 


Suitors are exempted from arrest while going to, attend- 
ing on, or returning from Court. Nor does the fact that 
one of them resides out of the State, and who has had 
his adversary arrested, under bail process, previously, 
justify a departure from the practice. Henegar vs. 


Spangler, - - - - 


ARBITRATION AND AWARD. 


1. An award will not be set aside on account of newly 
discovered testimony, when the party has shown no dil- 
igence to obtain it. Dulinvs. Caldwell § Co. - 
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2. A case pending in Court may, by the agreement of 
the parties, be arbitrated under the Actof 1856. Jd. 


3. An award, under the Act of 1856, can only be im- 
peached for fraud and corruption in the arbitrators. Jd. 


4, Where a case is pending in Court, all matters ger- 
main to it may be introduced by way of amendment 
of the pleadings, and be then adjudicated along with 
the original matter, or the whole referred to arbitration, 
and the award made the judgment of the Court, ac- 
cording tothe Judiciary Act of 1799. Barksdale, adm’r, 
et al. vs. Green, - - - - 


5. A controversy, not in suit, was referred to the arbitra- 
ment of fwo persons, with power to them to choose a 
third, as an umpire. The two made an award, with- 
out having chosen an umpire, and one of the parties 
moved that the award should be made the judgment 
of the Court. 

Held, That as the arbitration was not under either the 
Judiciary Act of 1799, or the Arbitration Act of 1856, 
there was no power or authority in the Court to make 
the award the judgment of the Court. Halloran vs. 


Bray, - - - - - 


6. A case was referred to three arbitrators, in which one 
of the defences was thestatute of limitations. The ar- 
bitrators, on one piece of paper, made an award in fa- 
vor of the plaintiff in the case, and on another, a state- 
ment that one of their number dissented from the award, 
on the statute of limitations. 

Heid, That the last paper was to be received as evidence 
on the question whether the arbitrators had decided the 
defence of the statute of limitations. 

Held, secondly, That the paper being received as evi- 
dence, it showed that that question had not been deci- 
ded by the arbitrators, and therefore, that the award 
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ought to be rejected. Cameron et al. vs. Castleberry 
et al. - - ‘ 2 : 7 


7. In an arbitration, if evidence prejudicial to one of the 
parties gets before the arbitrators, without the knowlege 
of that party, and is considered by the arbitrators, and 
the award is against that party, the award ought to be 
set aside. Jd. 


8. If one award is dependant on another, and the latter 
falls, it carries with it the former. Jd. 


ASSIGNEES. 


The assignee of a chose in action, not negotiable, takes 
it subject to all the equities which existed between the 
assignor and themaker. Juck, for another, vs. Davies, 


ATTACHMENT AND ATTACHMENT BONDS. 


1. The defendant in an attachment, has no right of ac- 
tion against the plaintiff in the attachment, for wrong- 
fully suing out the attachment, unless that was done 
with malice and without probable cause; and, in such 
action, when brought, the onus is upon him, the plain- 
tiff in it, to show that the attachment was taken out 
with malice, and without probable cause. Sledge vs. 
McLaren, - - - - - 


2, Attachment does not lie ona promise to pay a certain 
amount in selvent notes, defore such promise is due. 
Monroe vs. Bishop, - - - - 


3. Attachment bonds are amendable in matters of form 
under the Attachment Act of 1856. Oliver vs. Wilson, 


4, Where an attachment issues on the ground that the 
defendant absconds, a traverse of the fact is not obnox- 
ious to objection because it sets forth a place where the 
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defendant was publicly living when the attachment is- 
sued. Jd. 


5. On the trial of such a traverse, the burthen of proof is 
on the plaintiff in attachment. Jd. 


ATTORNEYS AT LAW. 


1. If one of the attorneys for the plaintiff in judgment 
collects the judgment, the others may, by motion against 
him, enforce their liens on the money for their fees. 
Smith et al. vs. Goode‘et al. - - - 


2. One of several of the attorneys for plaintiffs in a judg- 
ment, collected money on the judgment, and was ruled 
by the other attormeys for so much of it as would pay 
their fees. He was properly served with therule. Two 
of the plaintiffs in the judgment came in and defended 
the rule in his place. They appeared by another at- 
torney, and he urged against the motion, amongst other 
things, that his clients had not sufficient notice of the 
motion. He did not say he was not ready, did not ask 
for time, or suggest any thing to call for delay. The 
Court overruled the objection. 

Held, That the Court did right. Jd. 


3. Hethen requested that the case might be tried by a 


jury. 
Held, That this request ought to have beengranted. /d. 
° 


4. Knowledge of a matter was acjuired by an attorney 
at law, from the plaintiff, during the existence of at- 
torney and client, between him and the defendant. 

Held, That he was competent to testify concerning the 
matter, as a witness for the defendant. Thompson vs. 
Wilson, - - - - - 
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BAIL. 


1, That a fi. fa. is the first execution issued in a bail 
case, does not discharge the bail. Aycock vs. Leitner, 


2. In a bail case, the Sheriff was the bail and the sci. fu. 
was directed to Coroner, and the Sheriff acknowledg- 
ed service of the sci. fa and waived service of it by the 
Coroner, or any other officer. 

Held, That even if the direction was wrong, this ac- 
knowledgment and waiver,cured the error. Jd. 


3. Since the new bail Act of 1857, giving sureties the 
right of having their principals bailed immediately, 
the surety has no necessity to resort to a ne exeat against 
his principal. Bail accomplishes the same purpose, 
and the remedy on the common law side of the Court 
being equally adequate, a resort to equity will not be 
sustained. Ross vs. Hawkins, adm’r, - - 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 


1, When the maker of a note offers it in evidence to 
prove that he has paid it off, it is incumbent on him 
first to prove that the paper which he offers is the one 
which was in circulation. Mygatt, for another, vs. 
Pruden, - - - - - - 


2. Whenever a protest is not required, notarial expenses 
cannot be recovered. Johnson vs. Bank of Fulton, 


3. In asuit on a promissory note by the endorsee 
against the endorser, the recovery cannot be reduced 
by showing that the endorsement was made on a sale 
of the note for a less sum than that expressed in the 
face of the note and claimed in the suit. Brnnine J. 
dissenting. Roark et al. vs. Turner, - - 


781 


197 


261 


43 


259 


455 








| 
| 


782 INDEX. 


4. A note though given on Sunday, and given in a work 
not of “necessity or charity,” is yet, not within the 
Act of 1762, for keeping holy the Lord’s day, and 
other purposes, if it be made otherwise than in the ex- 
ercise of the “ordinary callings” of the parties to the 
note. Sanders vs. Johnson, - - - 


5. A letter written by the drawee to the drawer after 
the draft has been endorsed, and payment refused, al- 
though by its terms a sufficient acceptance, yet it is 
not without other proof available as such to the hold- 
er. Lugrue vs. Woodruff, - - - 


BILLS OF EXCEPTIONS. 


1. Service of a bill of exceptions on counsel who pro- 
cured the decision brought up for review, although he 
may say he had ceased to be counsel before he was 
served, is good service. He can’t cease. Clark et al. 
vs, Pigeon Roost Mining Co. - - - 


2. It is irregular in the Judge of the Court below, in 
signing the certificate to the bill of exceptions required 
by law, to incorporate therein a statement of any ad- 
ditional fact or evidence not included in the bill of ex- 
ceptions, or brief of evidence, filed in support of a 
motion for new trial; nor can this Court, in passing 
upon the questions presented, consider such addenda 
as a partof the record. Dollner, Potier § Co, vs. Wil- 


liams, - - - - - 


BONDS, BREACH OF 


A bond was conditional, to be void, if the obligors paid 
a note endorsed by the obligee, “so that, in no event, 
it” should ‘“‘be collected, or attempted to be collected, 


from” him. 
Held, That a collection of the note, from him, or an at- 
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tempt at it, was essential to constitute a breach of the 
condition. Franks et al. vs. Hamilton, - - 141 


BOND. 


An instrument with a scrawl annexed to the signatures, 
is a bond, without purporting to be such upon its face. 
Harden et al. vs. Webster, Parmelee & Co., - - 427 


BOND FOR TITLES. 


A bond for titles with the purchase paid, is not good 
against a subsequent conveyance to a purchaser for 
value, without notice, and whose deed of conveyance 
has been recorded induetime. @ilen vs. Holding et al. 485 


CA, SAS. 


When the Term to which a ca. sa. is returnable, is ad- 
journed to another day, a return of the ca. sa. to the 
adjourned Term, will be regular, and will serve as the 
return required, before a sci. fa. against bail can be 
issued. Aycock vs. Leitner, - - - 197 


CERTIORARI. 


Where the Justices of the Inferior Court issue execu- 
tion against the County Treasurer, and his securities, 
improperly, certiorari is not the remedy—such Justices 
not being a Court. Jus. Inf. Court vs, Hunt et al. 155 


CHARGE OF THE COURT. 


1. The Judge is justified in giving a charge respecting 
the credibility of a witness who discloses on the stand 
the fact that he has been guilty of the crimen falsi. 
McDaniel vs. Walker, - - - - 266 
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2. When there is evidence enough to authorize such a 
charge, there is enough to sustain a verdict adverse to 
the credit of the witness, it would be error to present 
to the jury the opportunity of finding a verdict which 
could not stand when found. Jd. 


3. It is error to charge the jury that circumstances can 
not outweigh positive testimony. Bowie § Co. vs. 
Maddoz et al. . - - - - 


4. It is error to charge the jury, that a deed of gift toa 
slave is superseded by a subsequent purchase from the 
same person, without notice of such deed of gift, in a 
case where there is no evidence of a purchase from the 
same person, and where the deed of gift had been re- 
corded within twelve months after it was made—such 
record being equivalent to actual notice to the subse- 
quent purchaser by our Act of 1838. See Cobb’s Dig. 
page 176. Landrum vs. Russell, - - 4 


5. H.C. L. held the titles to the one-half of a tract of 
land that T. E. B, had bought and paid for, to secure 
himself against loss, on account of T. E. B’s half of 
the expenses that might be incurred in the erection of 
a millonsaid land, that they were building in part- 
nership. Ona bill filed by T. E. B., to compel a con- 
veyance to him, from H. C. L., of his part of the land, 
alleging that his share of the expenses had been fully 
paid to H. C. L., it was no error in the Court to charge 
the jury, on the trial, “that even if they found that 
complainant had not , paid the defendant one-half the 
expenses of erecting the mill on the premises, they 
might still decree against the defendant, a specific per- 
formance of the contract, to convey a moiety of the 
land and improvements to complainant; at the same 
time requiring complainant to pay one-half the said 
expense, or so much thereof as they might find unpaid 





40 














INDEX. 





and due the defendant ;” but such charge submitted 
the question on which they were to pass, on its merits, 
fairly to the jury. Long vs. Brown, - - 


6. It is error to charge the jury that if a debtor is once 

shown to be absconding, he continues so until his 
creditors get notice of his new residence. Oliver vs. 
Wilson, - - - - ~ 


7. Where there is no evidence of an absconding, except 
in the manner of leaving a place, it is error to charge 
the jury as to what may constitute an absconding after- 
wards, upon the assumption that there may have been 
no absconding in the leaving. Jd. 


8. When the parties go to trial on the bill and answer, 
and there is no question of fact in issue, and there is 
nothing involved but a question of law, it is not im- 
proper for the Court to instruct the jury to sign a de- 
cree in accordance with the legal or equitable rights of 
the parties. Dwelle, adm’r vs. Roath, ex’or, - = 


9, It is error in the Court to charge the jury on a state 
of facts notin proof. Doliner, Potter & Co. vs. Wil- 
liams, - - - e - a 


CLAIMS, &e. 


1. When suitis brought against the claimant on his 
forthcoming bond, it is too late to insist that the ap- 
peal was not regularly entered in the proceedings, in 
which the property was found subject. Harden et al. 
vs. Webster, Parmelee & Co. - - - 


2. Ina suit upon a forthcoming bond, the execution 
under which the levy was made, is not only relevant 
but indispensable testimony to make out the case, Jd. 
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3. When the forthcoming bond in reciting the execution 
varies, slightly, from the 7. fa. itself, it is a mere ques- 
tion of identity, for the jury to pass upon; or, if it is 
evidently a mere clerical mistake, the Court itself per- 
haps, would have the right so to determine. Jd. 


4. In claim cases, where there is a legal affidavit of 
claim, and also alegal claim bond, a forthcoming bond 
is not necessary to the hearing of the claim—and the 
claim will not be dismissed upon the ground, that the 
Sheriff has turned over the property to the claimant 
without taking a forthcoming bond. Bonner vs. Lit- 
tle, - - - - - - 


5. When a claim is interposed and returned to the 
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Court for trial, the proper disposition of it is by a ver- © 


dict of the jury, unless withdrawn or dismissed by the 
claimant. Hodges, trustee, vs. Holiday et al. - 


CONTRACTS. 


1, A contract by one to let another have accounts toa 
certain amount off of books that are specified, gives 
that other a right only to select such accounts as he 
may please, and not to have good accounts at all events. 
He may have good ones if he can find them on the 
books; and there is no breach of the contract, unless 
this right of selection is refused tothe promisee. Jor- 
dan vs. Rivers, - - - - - 


2..A promise to pay a part of the debt of another in dis- 
charge of the whole, has no consideration to support it, 
unless that other be a party to the new contract. 
Whelan vs. Edwards, et al. - - - 


3. When a draft is drawn upon one, who is styled 
Treasurer, &c., of an unincorporated Mining Company, 
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and the drawee accepts individually, it may be treated 
by the holder as his personal contract. Lallerstedt vs. 
Griffin, - - - - - - 708 


CORPORATIONS, POWERS OF MUNICIPAL. 


1. A clause in the charter of the city of Albany, confer- 
ring the power in general terms, to pass all by-laws, &c., 
not inconsistent with the Constitution and laws of the 
State, does not confer the power to pass an ordinance 
making it a penal offence to sell spirits in quantities of 
a quart or more, to be drank on the premises where 
sold, this being inconsistent with the Statelaw on the 
same subject. dams vs. The Mayor of Albany, 56 


2. A. took out a license from the State, to retail spirits 
in Gordon county, in November, 1858. In December 
thereafter, the Legislature passed an Act authorizing 
and empowering the Common Council of Calhoun, in 
said county, to levy and collect a tax, not less than one 
hundred dollars, upon any retail establishment, &c., in 
that place. 

Held, That the statute was not intended to apply to one 
who had already paid the State for the pivilege of re- 
tailing. Chastain vs. Town Council of Calhoun, 333 


CRIMINAL LAW. 


1. The practice of striking a jury in petty offences, 
where the accused is allowed seven challenges, and the 
State five, is now too well settled as an equivalent for 
challenging, to be overruled as an inadmissible practice 
in that particular class of cases. O'Byrne vs. The 
State, - - - - - 36 


2, Where there is evidence going to impeach a witness, 
it is error in the presiding Judge, after giving a charge 
as to the effect of impeaching evidence, then to express 
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a doubt whether such charge is applicable to the case. 
dd. 


3. On the trial of a person charged with burning a jail, 
the citizens of the county are competent jurors, Phil- 
lips vs. The State, - - - - 


4. When the Sheriff or his deputy are disqualified to 
summon a jury, the Court may order any disinterested 
person to summon one, Jd, 


5. When a house is consumed by fire, and nothing ap- 
pears but that fact, the law rather implies that the fire 
was thie result of accident, or some providential cause, 
than of a criminal design. Jd. 


6. If there are two persons of the same name, and one 
of them signs that name to notes, with the intention 
that the notes may be used in trade, as the notes of the 
other, itis aforgery. Barfield vs. The State, - 


7. The 1st, 9th and 14th sections of the seventh divis- 
ion of the penal code will, perhaps, each apply to the 
case of obtaining goods by passing a forged note. An 
indictment was founded on the 14th. 

Heid, That as that was the latest section, and as the 
punishment it prescribes is the lightest, it, at least, was 
operative. Jd. 


8. Under on indictment for keeping a gaming house, 
defendant does not relieve himself by showing that he 
had rented out the house before the gaming was done, 
when it appears that the house was in his possession 
when the gaming occurred. Scott vs. The State, 


9. A defendant on the criminal side of the Court is en- 
titled to a continuance of his case, when it is called 
within a few days after the alleged offence, and he puts 
in an affidavit stating material evidence, which he 
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avers to be in possession of witnesses who are out of 


the county, and whom he had no opportunity to sub- 
pena. Metts vs. The State, - - 


10. An indictment under the Bastardy Act, will not lie 
in one county, when the child was begotten and born 
in another, and when the putative father was arrested, 
brought before the Magistrate, and refused to give bond 
in the lattercounty. Huff vs. The State, - 


11. The defendant may justify his act in carrying away 
a negro from the adverse peaceable and legally acquired 
possession of another, by showing the consent of the 
true owner. Drumright vs. The State, - 


12. He cannot justify himself by the consent of one who 
he thinks is the owner, unless he be either the true own- 
er, or some other person who truly has, and not merely 
professes to have, authority to grant such consent. Jd. 


13. It is not error for the Judge to refuse to have tales- 
men again called, in making up the panel in a crimi- 
nal cause, afier he has ordered the Sheriff to direct each 
talesman to come into Court, and had had proclama- 
tion made that all talesmen were required to come into 
Court. Lingo vs. The State, - - - 


14, That which is perfectly justifiable on the part of the 
deceased, cannot be any legal provocation to the slayer. 
Id, 


15. Where a copy presentment appears from the min- 
utes of Court to have been established in lieu of a lost 
original, and the defendant is tried on a paper which 
purports to be the original, : 

Held, Thatit does not appear from the whole record, that 
the paper was not the original; for the paper itself, 
which isa part of the record, purports to be that original 
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which was once lost, its presence purporting that it has 
been found. Rheinhart vs. The State, - 


16. A general order from the owner, overseer or employ- 
er of a slave, to a vendor of spirits, requesting him to 
let the slave have spirits in reasonable quantity, when- 
ever he wants it, is no justification for furnishing any 
quantity, however small. Jd. 


17. Inan accusation of murder, where the defence turns 
upon the grading of the homicide, the Judge can not 
withhold from the consideration of the jury, any of the 
grades put in issue, either by the argument or the re- 
quested charges; but all of the grades so put in issue, 
ought to be submitted to the jury, along with proper 
instructions as to what constitutes each grade. Jones 
vs. The State, - - - - 


18. In grading the homicide, the jury may consider the 
drunkenness of the accused, at the time of the killing, 
not to excuse, or mitigate, or extenuate his crime, but 
to assist them in deciding, when there was a pyovoca- 
tion, whether the intention to kill preceded the provo- 
cation, or was produced by it. Jd. 


19. The penalties imposed by the Act of 23d December, 
1833, “to prevent the drawing of lotteries, or sale of 
lottery tickets, in the State,” for a violation of its pro- 
visions, can not be enforced by indictment. Swan vs. 
the State, - - - - - 


20. Upon anapplication for continuance by the accused, 
although the Court determines the showing a good one, 
yet if counsel for the State admit in writing the facts 
expected to be proved by the absent witnesses, before 
the case is actually continued, it is no error for the 
Court then to refuse to continue the case, and proceed 
with the trial. Pournell vs. The State, - 
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21. When the jury have been selected to try the cause, 
and four of them sworn, and one of the remaining ju- 
rors excused by the Court for sickness, it is not error 
in the Court, after causing the panel to be filled, to re- 
quire the list again to be stricken over, and the cause 
to proceed. Jd. 


22. It is not necessary or proper to declare a mistrial on 
account of the sickness and excuse of one of the select- 
ed jurors, unless the jury have been previously charged 
with the case. Jd. 


23, Ifto kill another with a gun, pistol, or other like in- 
strument, would, under the circumstances, be justifi- 
able homicide, under the penal code, the failure to kill 
will not subject the party to the offence of shooting at 
another, under the Act of 1856. Biggs vs. The State. 


24. Ifa man takes the life of another who attempts the 
seduction of his wife, under circumstances of gross 
and direct aggravation, it is for the jury to find wheth- 
er the case stands upon the same footing of reason and 
justice, as other instances of justifiable homicide enu- 
merated in the penal code. Jd. 


25. When the injured husband meets one, the next morn- 
ing, who has attempted, over-night, the violation of his 
marriage bed, and fires upon him, it is right and prop- 
er to give in evidence the previous occurrence, as a jus- 
tification or excuse for the act. Jd. 


DAMAGES. 


1. The failure to deliver property on the day of sale, 
and within the hours of sale, is a forfeiture of the forth- 
coming bond; and notwithstanding the property is sub- 
sequently taken into custody by the Sheriff, it is not ne- 
cessarily a discharge of the bond; but damages may be 
recovered for any expense which has been incurred by 


791 


723 








| 
i 
| 
| 


792 INDEX. 


reason of said failure, as well as thedepreciation in the 
price or value of the property, between the first and se- 
cond day ofsale. Giddens, use of, §c., vs. Dismukes 
et al.,adm’rs, - Bitlis: - - 


2, Where a party rescinds a contract on account of 
fraud, and seeks damages also, his measure of dama- 
gesis not an equivalent for the violation of parts of the 
contract by the other party, but it is an equivalent for 
the hurt he has received for being inveigled into the 
contract. @tlania and LaGrange Railroad Co. vs. 
Hodnett, - - - - - 


3. Where a party seeks damages for the violation ofa 
contract by the other party, the measure of his dama- 
ges is not what he has suffered by performing his part, 
but what he has suffered by the failure of the other 
party. dd. 


DEEDS. 


An instrument conveying property in presenti, and hav- 
ing all the requisites of a deed, and delivered by the 
maker to the Clerk, to be recorded as such, is not testa- 
mentary in its character, notwithstanding it declares 
that the property is not to go into the possession of the 
donees, till the death of the donor; especially as the 
paper would be ineffectual as a will, being attested by 
two witnesses only. Aoye et al. vs. Kitirell,adm’r, 


DEEDS, PROBATE AND REGISTRY OF. 


1. An aflidavit of a subscribing witness to a deed, that 
he saw the feoffor “assign” it, is not sufficient to au- 
thorize the record of the deed; and arecord made on 
such an affidavit is a mere nullity—is no evidence of 
any thing, but is mere hearsay. Doe,ex dem.,vs. Lew- 
is, tenant, §c. - - - - - 
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2, A deed purporting to be signed, sealed and delivered, 
in the presence of two witnesses, was admitted to re- 
cord upon the affidavit of one of them, that he saw the 
grantor sign, seal and deliver the deed at the time, and 
for the purposes therein mentioned; that he saw the 
other sign the same as a witness, and that he signed the 
same as a witness also—each in the presence of each 
other. 

Held, That the probate was sufficient. Green et al. vs. 
Glass et al. - - - + - 


3. A deed recorded after the lapse of twelve months 
from its exeqution, is good against another deed from 
the heirs at law of the same grantor, the last being re- 
corded within twelve months after its execution, but 
not executed till after the first had been recorded. An- 


derson vs. Dugas, - : 5 


3. A power of attorney, under which a deed is made, is 
a muniment of title, and may be recorded along with 
the deed; but its record is not necessary to the validity 
of the record of the deed. Jd. 


DIVORCE AND ALIMONY. 


1. The power of granting temporary alimony belongs to 
the Superior Court, as an incident to its jurisdiction 
over divorces, and not tothe Judge. He cannot exer- 
cise it in vacation; and the husband is entitled to no- 
tice and a hearing before it is granted in Court. Goss 


ws. Goss. - ~ - 


2. Attachment, and not jiert facias, is the proper 
mode of enforcing an order for alimony. Jd. 


3. In a libel for divorce, founded on desertion, evidence 
going to show that the desertion was not “ willful,” or 
that the plaintiff was consenting thereto, is admissible 
for the defendant. Word vs. Word. - 
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4. Where the husband has a clear estate of twelve thou- 
sand dollars, twenty-five dollars per monthis not exces- 
sive temporary alimony for the wife, nor is five hun- 
dred dollars excessive counsel fees for her, she having 
been of high character previously, and her character 
for chastity being attacked by the defence. Collins 
vs. Collins, - - : - 


5. Confessions of parties against themselves are admis- 
sible in a libel for a divorce, when there is no suspicion 
of collusion. Johns vs. Johns, - - 


6. Ina suit for divorce, the fact that the plaintiff had a 
friendly interview with his wife, and requested her to 
return home and live with him, does not amountinlaw 
to a condonation of the libel. Jd. 


7. To alibel for divorce, on the ground of cruelty in the 
wife, she may recriminate the adultery of the plaintiff, 
her husband. Jd. 


DRUNKENNESS. 
See Criminal Law, 17, 18. 
EASEMENT. 


The owner of the land on which the city of Griffin 
stands, laid it out into streets, squares, and lots, some 
of the latter for building lots, some for public purposes, 
some for churches; according to plan. Afterwards, 
the owner sold the building lots at auction, and caused 
it to be proclaimed at the sale, that the lots were sold 
ac ording to that plan. Deeds were made to the pur- 
c’.ssers, but nothing of the matter stated in the procla- 
mation, was putintothem. Afterwards, ten months or 
more, the owner made a deed in fee, to the Baptist 
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church, for the lot set down in the plan for the Baptist 
church. In this deed, nothing was said, as to prevent- 
ing the Baptist church, from using the lot for other 


purposes than those of worship. The Baptist church 


was not, by agent, or otherwise, present at the auction. 
The Baptist church entered on the lot, erected a house 
of worship, and, some time afterwards advertised a 
part of the lot for sale, with a view to raise money to 
build a better house of worship on another part of the 
the lot. Certain lot owners in the city of Griffin, filed 
a bill against the church, to prevent it from so doing. 
They claiming, that they had, in the facts aforesaid, 
an easement in the lot, that it was never to be used for 
any other purpose, than that of a place of worship. 
Held, That the facts were not sufficient, to give them 
a titleto such easement. Chapman et al. vs. Gordon 
et al. - - - - - - 


EJECTMENT. 


1. Dudley drew a lot of land. Before the grant issued, 
he conveyed the land by a warranty deed, to Swift, and 
received from Swift, the purchase money, and Swift 
took, and by himself or his assigns, kept possession. 
After the grant issued, Dudley conveyed the lot, by 
deed, to Hardman—Swift, or one of his assigns, being 
at the time of the conveyance, in possession. This 
younger deed was never recorded. Hardman brought 
ejectment on this younger deed. 

Held, That he was not entitled to recover. Lessee of 
Dudley et al. vs. Bradshaw, tenant in possession, 


2. In ejectment there can be no recovery of the premis- 
es upon a demise from a dead lessor, but there may be 
a recovery of costs on such a demise, if the lessor be 
living at the commencement of the suit, though dead 
at the time of the trial. Doe ex dem. vs. Lewis, ten- 


ant, §c. - - - - - - 
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3. If, in ejectment, there isa demise from A. and a de- 
mise from B., and the evidence brings the title into A., 
and then shows a deed from A. to B. there ought not 
to be a nonsuit, whether the deed from A. to B. be 
void or not. Prescott et al. vs. Jones et al. - 


4. Adverse possession of land is notice of the holder’s 
title to all persons who purchase during its continu- 
ance. Helms vs. May, - - - - 


5. A sale of lands made in the face of an adverse pos- 
session is void. Jd. 


6. One joint tenant cannot maintain ejectment against 
another, unless the defendant does something which 
amounts to a disclaimer of the title of his co-tenant, 
or which is inconsistent with his right of property, in 
the premises. Lawton et al. vs. 2dams, - 


7. A conveyance of land by one, against whom the land 
conveyed was held adversely by claim of title, is void. 
Cain § Morris vs. Monroe, 23 Ga. Rep. 82, overruled. 
Gresham vs. Webb & Williams, - - - 


8. Complaint in ejectment not amendable by striking 


out the old plaintiff and substituting another in his 
place. Neaill vs. Robertson, 18 Ga. Rep., affirmed. Id. 


9. To authorize a plaintiff in ejectment to use the name 
of a third person, as lessor, he must show that he has 
a bona fide subsisting claim to the premises, and that 
there is a connection between his title and that of the 
party upon whose demise he seeks to recover; or that 
he has the authority of that person, in whom the para- 
mount title is vested, to institute the suit in his name. 
Adams vs. McDonald, - - ° : 
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10. To defeat the plaintiff in ejectment, the defenda it 
may show a paramount title outstanding in another, 
without connecting his possession with that title.- Swé- 
ton vs. McLeod, - - - - 


EQUITY, JURISDICTION. 


1, Where a common-law suit is pending, and the de- 
fendant in it, files a bill in the same county, against the 
plaintiff, who resides in a different county, asking te- 
lief and injunction, the jurisdiction is good for the 
injunction, but not for the relief. Key & Sheffield vs. 
Robison, - - - - - 


2, Equity will not aid a plaintuf in 7. fa, to remove a 
cloud from a portion of defendant’s property, when 
there is plenty of other unincumbered property out of 
which the money can be made. Billing vs. Ruther- 
ford, Receiver, - - - - - 


3. If the remedy by habeas corpus is adequate, equity 
ought not to interfere. Massey vs. Sneed, - 


4. A bill by a wife, alleging that her husband, who was 
deeply in debt, had negroes, derived from her by mar- 
riage, going to sale under executions, and alleging an 
agreement under these circumstances on the part of 
her and her husband on the one side, and her brother 
on the other, that her brother should buy the negroes 
at such sale, and after reimbursing himself for his out- 
lay, in pursuance of the agreement, should then con- 
vey the negroes to a trustee for the wife and children; 
and alleging that the brother has bought the negroes 

} at prices which were greatly reduced by his making it 

known that he was buying for the benefit of the wife 
and children; and alleging further that he has reim- 
bursed all his outlay made in pursuance of the agree- 





a 


797 


589 


34 


38 


51 








798 INDEX. 


ment; and asking a full and specific performance of 
that agreement on his part—is a good bill. Gilmore 


vs. Johnson, . - ~ - 


5. And in such case the complainant is entitled to any 
overplus of Aire, after allowing the brother all proper 
reimbursements for his outlay in pursuance of the 
agreement. Jd. 


6. A perfect equity cannot originate in a contract utter- 
ly void by law. Gresham vs. Webb § Williams, 


7. A bill in equity filed by one who has the equitable 
title, for the purpose of enjoining several common law- 
suits, at the instance of one who has the legal title, and 
ostensible right to recover possession of the property, 
will be retained to avoid circuity of action and un- 
necessary expense and litigation, unless it appears that 
there is a legal necessity for the common law actions 
to proceed—especially after a decree has been had set- 

tling the rights of the parties as the law fixes them. 
i Dwelle, adm’r, vs. Roath, ex’or, - - - 


EQUITY, PLEADING AND PRACTICE. 


1, A question of contested right of possession cannot 

be settled by an order at chambers, on the affidavit of 

one party and without notice to the other. When such 
an order has been passed in favor of the complainant 

in a bill, and then the bill dismissed by complainant 
without the knowledge of defendant, the latter has the 
right to have the case reinstated in order to have the 
first illegal order set aside. Clark et al. vs. Pigeon 


Roost Mining Co. - - : N 


2, When one party has read in evidence part of a sworn 
bill, it is the right of the other party to read such other 
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parts as illustrates thesameissue. Davis vs. Flewellen 
et al. adm’rs, - - - - - 


3. It is no error to allow a complainant to give evidence 
in mere diminution of the defendant’s proof, although 
the bill contains no allegation covering the evidence so 
introduced by complainant. Gilmore vs. Johnson, 


4, It is not too late, under our equity system, to purge 
an answer of impertinence or scandal, after replication 
filed. Royston et ux. vs. Royston, adm’x, - - 


5. One witness and circumstances sufficient to give a 
clear preponderance against the answer, will suflice 
to overcome the answer. Durham and wife vs. Taylor, 
ex’or, - - - - - - 


6, A defendant in chancery can not use his answer as 
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evidence for himself in another case, further than he . 


could in the original case, and not in either, unless it 
appears to be responsive to the bill. Daniel vs. John- 
son, - - - - - - 


7. One of two joint complainants has a right under our 
statute to amend the bill by striking his name as com- 
plainant, and inserting itas defendant. Peol and wife 
vs. Morris et al. - - - - 


8. A Court of Chancery has power to allow a defendant 
to amend his answer, by striking out a part of it. 
Oliver vs. Persons, - - - - 


9. It is unnecessary to make one, or the representatives 
of such an one, a party to a bill, whose name appears 
in a bond or agreement, as payee or obligee, when such 
an one had no real or actual interest in the transaction, 
nor could take any benefit under it, especially when it 
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appears that the name was inserted therein, solely for 
the benefit of a third person named in the bond or 


agreement. Lang vs. Brown, - - - 
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10. An allegation in an answer, not in response to any 
charge in the bill, and unsupported by proof, is not to 
be considered by the jury as evidence. Cariledge, 
guard., vs. Cutliff, et uz. - - - 


ESTOPPEL. 
See Vendor and Purchaser, 1. 
EVIDENCE. 


1, Where a complainant places af. fa. in the hands of 
defendant to be collected, and the money used fora 
particular purpose, proof that the Sheriff collected the 
money affords a presumption that the defendant (who 
is legal owner of the ji. fu. by transfer) has got the 
money, because it places the money where he may 
easily get it, and where, if he does not get it, the fail- 
ure is his own fault. Gilmore vs. Johnson, - - 


2. The defendant in ejectment, proved the existence, 
and loss or destruction, of a grant; he also proved that 


a copy-grant was not to be had from the Secretary of 


State’s office. 

Held, That on this foundation, a certificate from the 
Executive Department, that the grant had issued, was 
admissible. Day et al. vs. Huggins, - - 


3. It is error to receive the sayings of a guardian in his 
own favor, offered by himself or his administrator. 
Royston and wife vs. Royston, adm’x, - * 


4, Hearsay is not admissible against a party, unless he 
assents to it. Phillips vs. The State, - - 
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5. If the proof to rectify a written contract, is sufficient 
to satisfy a jury beyond a reasonable doubt, it is as 
much as is necessary. Durham and wifevs. Taylor, 
ex’or, - - - A S 


6. When a party proposes to prove that a certain amount 
of notes was turned over to another, in part payment 
of a demand, it is not necessary to produce the notes 
so turned over, the rule concerning the degrees of evi- 
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dence not applying tosuchacase. Daniel vs. Johnson, 207 


7. Itis legal to prove that notes so turned over, were to 
be applied, not to the demand sued on, but to what the 
defendant owed the plaintiff, on account of their part- 
nership debts paid off by the plaintiff, and such notes 
so paid off are admissible as corroboration of the oth- 
er proof. Jd. 


8. It is error to give charges on a state of facts not 
shown by the evidence. Jd. 


9, A had a judgment on B., founded on a debt he held 
on B.; C. as A’s agent or attorney, for collecting the 
debt, was to receive ten per cent. as commissions, on 
the amount collected of the debt. 

Held, That C. was not a party or a privy to the jute. 
ment, and therefore, pg it was not admissible as evi- 
dence against him. Nesbit vs. Cautrel et al. - - 


16. Gestures or exclamations or bearing, which are used 
as voluntary vehicles of thought, are an acted lan- 
guage, which is no more admissible in evidence in a 
man’s favor, than his spoken words to the same effect 
would be. Bowie & Co. vs. Maddox et ai. - - 


11. A party on the record, who at the trial, has no in- 
terest in the event of the suit may be examined as a 
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witness. Zhe Central Railroad §& Banking Co. vs. 
Hines, Perkins §& Co. 19 Ga. Rep. 203, affirmed. Fos- 
ter et al. vs. Leeper et al. - - - 


12, The copy of a letter purporting to have been writ- 
ten by defendants to plaintifis, is inadmissible, there 
being no proof that it was ever received or even sent. 
Foster et al.vs, Leeper et al. - - - 


13. Muniments of title proven to have been in existence 
for forty years, with possession in conformity, and com- 
ing from thé proper custody, are admissible as ancient 
documents. Bell vs. McCawley, ex’or, - 


14, A recorded deed of personal property is entitled to 
go in evidence without other proof. Jd. 


15. The presumption of a gift arising from the delivery 
of personal property by a parent to achild, may be re- 
butted by subsequent acknowledgments of the child 
that he is holding, and has held from the beginning, 
under a loan. Jd. 

16. The contents of a lost paper are not to be inferred 
from a name which the witnesses may give the paper, 
in opposition to proof of its terms. Thecontents deter- 
mine the name, and not aname the contents, Jd. 


17. A party to a suit is incompetent as a witness for his 
co-party, as long as he remains liable for the costs. 
Wilkes vs. McClung § Co. - - - 


18..The admissions of a life-tenant are not evidence 
against the remaindermen; they are not privies in es- 
tate—a privy being a successor to the same estate, and 
not to a different estate in the same property. Pool et 


ur. vs. Morris et al. - . - 


19, Under an indictment for carrying a negro out of a 
county, the beginning of the offence is the commence- 
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ment of the carrying, and the end of it is the crossing 
of the county line; and all that isdone from the begin- 
ning to the end, and all that is said, is admissible in ev- 
dence as a part of the res geste. Drumright vs. The 
State, - - ‘ “ ‘ 


20. The sayings of other persons are admissible against 
a party when it affirmatively appears that he assented 
to them by his silence, or in some other way. Jd. 


21. When the defendant justifies his act by showing 
the consent of a person whom he alleges to be the true 
owner, he cannot show the fact by affidavits of that 
person asserting a claim to the negro. Jd. 


22. The admissions of parties are not to be regarded as 
an inferior kind of evidence, but the testimony which 
proves that admissions were made, and the terms in 
which they were made, should be scanned with caution. 
Ector vs. Welsh et ai. - - - 


23. The defendant introduced a deed purporting to be 
the deed of B. S. After the evidence had closed, the 
plaintiff offered a witness to prove the deed a forgery. 
The defendant objected to the proof, insisting that it 
came too late; and if not, that there was better evidence, 
namely: that of the subscribing witnesses; and also, 
that the proposed evidence was irrelevant. 

Held, That the objection was notgood. Wells vs. Walk- 


er, guardian, - - - - 


24, Threats by the deceased are not admissible in evi- 
dence when they were unknown to the slayer, and 
where the deceased did nothing in the conflict except 
to defend himself. Lingo vs. The State, : 


25. Communications between husband and wife are 
protected from disclosure, even after the relation has 
ceased. Jd. 
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26. When the existence of superior evidence is shown, 
inferior evidence is not admissible until it is also shown 
that the superior is not attainable. Raines et al. vs. 
Perryman, - - - - - ‘529 1 
27. Onan issue of will or no will, the executor present- 
ed himself as a witness, to prove the affirmative; and 
to render himself competent, he offered to deposita sum 
sufficient to pay the costs. 
Held, ‘That he would still be interested in the event of 
the suit, to theextent of the costs ; because, if he gained 
ihe case, the costs would come out of the other party, 
and he would get back his deposit. Adams et al, 
ex’ors, vs. Sandige et ux. - - - 563 
28. When the defendant’s manner of leaving a place is 
introduced to show that he was absconding, his say- 
ings, at the time of leaving, as to where he was going, 


are a part of the res gestz. Oliver vs. Wilson, 642 
29. To entitle a party to the benefit of a written admis- 

sion of what an absent witness would prove, were he 

present, it must be put in evidence, and read to the jury, 

by the party claiming the benefit of it. Pournedl vs. 

The State, - - - - - 681 


30. The presumptions arising against an accused, from 
the fact that a negro was seen going into his store- 
house after nine o’clock at night, and before day-break 
in the morning, with an empty bottle, and coming out 
directly after, with the bottle filled with whiskey, can 
not be rebutted by the fact that the owner knew that 
the negro was in, and permitted it; orthat the overseer 
was present, saw him enter, and permitted him to do 
so; or from the fact that the wife of the accused, and 
perhaps a boy, were in the house with the accused at 


the time. Jd. 


31. The sayings of the former owner are inadmissible 
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to prejudice the title conveyed, if made subsequent to 
the time when the title and property are parted with. 
James vs. Kerby, - - - - 


32. Admissions of an inkeeper that his guest has lost 
goods in his house, when proven bya witness who heard 
the admissions, are sufficient proof of the fact of lossto 
authorize the introduction of evidence to show the 
amount of the loss, although the innkeeper, when put 
on the stand as a witness, by the other party, may state 
that the admissions by him were founded solely on 
statements to him by the plaintiii’ Kitchens vs. Rob- 


bins, - - - “ on . 


33. When one party puts the other as a witness on the 
stand, under our statute he is entitled to have his be- 
lief as well as his knowledge. Jd. 


34. A guest having shown the loss of his goods at an 
inn by other evidence, is himself a competent witness 
to show the amount of the loss. Jd. 


35. The communications of one person to another are 
incompetent testimony, being hearsay only. Johns vs. 
Johns, - - - - - 


36. If the husband makes a violent assault upon one 
who attempts the seduction of his wife, and her char- 
acter for virtue is impeached, it is competent for the 
husband, when on trial for the assault, to giveevidence 
in support of the general character of his wife for chas- 
tity. Biggs. vs The State, - - - 


EXEMPTION LAWS. 


The Homestead Exemption Acts in this State do not 
protect property from judgments founded on forts ; 
they apply expressly and exclusively to judgments 


founded on contracts. Davis vs. Henson, SWF, 
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806 INDEX. 
FRAUD. 


1. Where parties settle a case of fraud with their eyes 
open, the settlement is binding. Mam vs, Hamilton. 


2. To a bill filed by an administrator to recover assets, 
the defendant set up the statute of limitations. The 
complainant insisted that the defendants held by fraud; 
the defendants met that reply by insisting that the heirs 





40 


had notice of the fraud, for the statutory period, before - 


the suit. The Court charged that, if the heirs had such 
notice, the administrator was barred. 

Held, That as there might have been debts to be paid 
by the administrator, and as the heirs might have been 
persons laboring under disabilities to sue, the charge 
was erroneous. Barfield vs. King et al. - 


3. Where one person sells a note to another, represent- 
ing it to be good, and knowing it to be worthless, the 
purchaser, when he discovers the fraud, may rescind 
the trade by tendering back the note, and after doing 
so, isno longer responsible for the use of proper means 
to collect the note. Clayton & Kennedy vs. O’ Connor, 


See Agreement, Reformation of, 1. 
FRAUDS, STATUTE OF. 


Letters written by defendant, acknowledging the terms 
of the contract, sufficient to take the case out of the stat- 
ute of frauds. Foster et al. vs. Leeper et al. - 


GRANTS. 


i. To authorize the presumption that land granted by 
the State, in 1795, had reverted, there must be proof 
that neither the grantee, nor any one claiming under 
him, has been known or heard of for such a length of 
time as to warrant the conclusion that the land was 
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abandoned, or that the heirs of the grantee had be- 
come extinct, or that it had been escheated on account 
of the alienage of the grantee, or for some other cause. 
Sutton vs. McLeod, - - - - 


2. The warrant for a survey of land upon an application 
under the head rights laws of this State, must be suffi- 
ciently certain, in its description of the lands to be sur- 
veyed, giving “ the buttings and boundings,” so that the 
survey can identify and enter upon the particular lands 
to be surveyed, from the description given in the war- 
rant. Miller vs. Woodard, - - - 


GUARDIAN AND WARD. 


1. In charging rents against a guardian, for lands occu- 
pied by him, it is right to allow him credit for the full 
value of the improvements put on it by him; but then 
he must be charged with the rent as increased by this 
superadded value to theland, Royston et ux, vs. Roys- 
ton, adm’x, ~ - - - . 


2, It is proper, in estimating the value of rent, to receive 


evidence of the rent brought by neighboring lands of 


like quality, during the same time, and also evi- 
dence that, during that time, many neighboring lands 


oO 
c 


lay idle, and that it was common there for renting plan- 
tations to be rented once in every four or five years for 
no price but repairs. Jd. 


3. There is no law authorizing the administrator of a 
deceased guardian to make returns tothe Court of Or- 
dinary, of moneys paid out for the ward, either by the 
guardian in his lifetime, or by the administrator after- 
wards; and such returns, when made, are not evidence 
for the benefit of the guardian. Jd. 


4. Where a guardian puts out the money of his ward at 
interest, and has to resort to suits to collect it back, itis 


807 


589 


753 


§2 














808 INDEX. 





right to allow him reasonable attorneys’ fees forthe col- 
lection. Jd. 


5. The only Act (17 92) which provides fora forfeiture 
of commissions, on account of a failure to make re- 
turns, does not embrace gwardians; and these, there- 
fore, are entitled to the commissions prescribed by the 
Act of 1764, without regard to their making or failing 
to make returns, /d. 


6. The rule of interest against guardians, &c., is as fol- 
lows: Up to the Ist January, 1848, simple interest is 
the rule, and compound interest the exception—simple 
interest except in thecases where there is fraud or gross 
negligence, and then compound interest, the com- 
pounding to be done at the end of each period of six 
years. And the rate of interest, whether simple orcom- 
pouad, is 8 per cent. per annum upto the ist January, 
1846, and after that, '7 per cent. per annum up to the 
Ist January, 1848. After Ist January, 1548, the Leg- 
islature has prescribed a rule of its own: 7 percent. per 
annum for the first six years, without compounding, 
and 6 per cent. per annum, compounded annually. Jd. 


7. The failure of a guardian to make returns of the in- 
terest accumulated in his hands, is not by itself suffi- 
cient to authorize the finding of fraud, and the charging 
of compound interest. Jd. 


8. The disbursement of a guardian ought to be made out 
of interest, and not of principal. Jd. 


9. The guardian is entitled each year to retain in his 
hands, from the beginning of the year, without interest, 
enough of the funds to cover the disbursements of that 
year. Td, 


10. The commission on interest to which a guardian is 
entitled, is 2} per cent. as the lowest limit, and 10 per 
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cent as the highest—the latter to be reached or not, ac- 
cording to the opinion the jury may form of the skill 
and fidelity with which he has managed the estate— 
the former the rule where interest accumulates in the 
hands of the guardian without lending out. But upon 
all interest received (from lending out) and paid away, 
he is entitled to at least 5 per cent—24 for receiving, 
and 21 more fer payingaway. Jd. 
11. Where a father, in limited circumstances, receives 
a fund, as guardian for his minor children, and by or- 
der of the Court of Ordinary, is allowed to retain the 
same without interest, the sum being small, as compen- 
sation for his trouble and expense in collecting the 
money, in managing it, and to aid him in the support 
and maintenance of his wards, and upon the intermar- 
riage of two of them, settles with their husbands, pay- 
ing them over the original amount, one of them, if not 
both, having full knowledge of all the facts,and upona 
bill filed after the lapse of seventeen years from the set- 
tlement with the first, and seven or eight years since 
the settlement with the last, and the jury find for the 
defendant, a Court of Equity, under all the facts of the 
case, will not disturb the verdict. Brown ef uz. vs. 
McWilliams e! a’. . - - - 


12. Where a guardian makes annual returns of the con- 
ditions of his ward’s estate, he will be allowed all rea- 
sonable charges for theeducationjand {maintenance of 
the ward, although they may exceed the income. The 
single circumstance of the excess does not render them 
improper or unreasonable. | Smith vs, Hilly et uz. 


13. That the guardian, having possession of such set- 
tled estate, was bound to provide the clothing of his 
ward out of that trust estate, instead of the ward’s in- 
dependentestate. Cartledge, guard., vs. Cutliff et ux. 
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14. A guardian is entitled to at least two and a half per 
cent. commissions on all interest that accumulates in 
his hands, on balance in his hands due the ward, not- 
withstanding his failure to make any statement there- 
of in his annual returns. Jd. 


15. A guardian who, in his answers to a bill filed against 
him for an account, appends a statement of the annu- 
al balances due by him to the ward, with a calculation 
of interest credits, or showing what he estimates the 
balance to be, is not entitled to have suchstatement or 
calculation to go to the jury as evidence, ¢f for any 
purpose. Id. 


HUSBAND AND WIFE. 


1. Marriage gives to the husband sucha title to the 

‘ wife’s land that he may, after her death, although he 
has never reduced it into his possession, sue for it, 
and recover it, without having administered on her es- 
tate. Prescott et al. vs. Jones et al. - i 


2. Where husband and wife are parties on one side to 
an agreement for the benefit of the wife and children, 
and they have become entitled by an advantageous 
part performance by the other side, to a full perform- 
ance for the benefit of the wife and children, the hus- 
band cannot defeat the rights of his wife aud children 
by a release. Gilmore vs. Johnson, - - 


3. The wife has an equity to a settlement out of her 
share in her father’s estate, until her husband’s mari- 
tal right has attached to that share. Lowe, ex’or, ws. 
Cody, - . - - - - 


4. Upon the death of the wife, having 2 separate proper- 
erty, the title in such property vests in the husband ; 
and that right is not lost to his representatives, although 
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the husband failed to administer on his wife’s estate 
during his lifetime. Dwedle,adm’r, vs. Roath, ex’or, 


INFANTS. 


1. An infant should always sue and be sued in their 
own name, and appear by guardian or next friend. 
And if an infant fail or refuse toappoint one, the Court, 
at the instance of the plaintiff, will do it for him. Jack, 
for another, vs. Davis, - . - - 


2. Aminor child, off at school, contracted an account 
with merchants, which his father paid. The next year 
the child contracted another account with the same 
merchants, which the father refused to pay. The first 
year, and also the second, the father caused the mer- 
chants to be notified that they were not to sell the son 
any goods without instructions from the man with 
whom the son was boarding. There was no evidence 
as to the amount and items of the second account. 

Held, That the father’s paying the first year’s account 
was ngt a fact from which it would be allowable to in- 
fer that he authorized the contracting of the second 
year’s account. Wilkes vs. McClung § Co. - 


INJUNCTION. 


1. One member of a firm, after the dissolution of the 
partnership, will be" restrained from publishing letters 
written to him by another member in the course of 
their business, and appertaining thereto, without the 
consent of the writer; it not appearing that the pur- 
pose of justice, civil or criminal, required the publica- 
tion. Roberts vs. i/cKee, - - - 


2. Where every charge in complainant’s bill, upon 
which its equity depends, is fully met and denied by 
the defendant, the injunction will ordinarily be dis- 
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solved; especially when it is to restrain the collection 
of a debt, of more than thirty years standing, and for 
the recovery of which, a judgment has been obtained 
at law, upon the confession of the defendant. Grave- 
ly vs. Southerland, - - - - 


3. Where a creditor takes goods from his debior on sale, 
in satisfaction of the debt, with a condition that the 
debt shall be re-opened and be collected if the goods 
should be taken away from him by older liens against 
the debtor, the creditor will not be enjoined, even be- 
fore the condition has happened, so long as older liens 
remain outstanding, and the condition, therefore, re- 
mains in possibility, from putting his debt into judg- 
ment, in order to be in readiness to meet the condition 
to the best advantage whenever it may happen. He 
does no wrong, and will not be restrained, until he at- 
tempis to enforce his judgment. Camp vs. Matheson 
et al, - - - - - - 


4. When a bill is presented for sanction, it is not a suf- 
ficient ground for refusing it that the same matter has 
already been passed upon in another case between the 
same parties. Duilin vs. Caldwell § Co. - - 


5. When the allegations are stated feebly in the bill, 
and denied strongly in the answer, the injunction ought, 
in general, to be dissolved. Williams et al. vs. Garri- 
son, - - - - - - 


See Easement. 


INSOLVENT DEBTORS. 


A creditor is not bound by the discharge of his debtor, 
under the honest debtor’s Act, unless it appears in the 
“entry, on the minutes of the Courts, that such credi- 
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tor received notice of the debtor’s intention to apply 
for the benefit of the Act. Odell vs. Hartsfield, ae 


INTERROGATORIES, 


Under our statute of 1854, (see Acts 1853-54, p. 49,) 
confining objections in trials in the last resort, against 
depositions taken under commission, after the case has 
been submitted to the jury, to those which are based 
upon irrelevancy, no objection on account of the evi- 
dence being hearsay will be entertained. SrerpxHens 
dissenting. Ector vs. Welch et al. - - 443 


JOINT TENANTS AND TENANTS IN COMMON. 


1, One joint tenant cannot maintain ejectment against 
another, unless the defendant does something which 
amounts to a disclaimer of the title of his co-tenant. 
Lawton et al. vs. Adams, - - - 273 


2, A joint tenant cannot maintain trover against his co- 
tenant, except in a case where one has taken several 
possession to the exclusion of the other; and in such 
a case, the measure of his recovery is the value of his 
interest in the particular property, after allowing his 
co-tenant the value of Acs interest in all other property 
covered by the same joint title, and held by the plain- 
tiff adversely to his co-tenant. In other words, a re- 
covery in such a case, is a severance of the joint ten- 
ancy, and the defendant may refuse a severance as to 
the part in his adverse possession, unless the plaintiff 
submits to a severance of that part of the joint proper- 
ty which may be held by him in the like adverse pos- 
session. Roddy and wife, et al., vs. Coz, - - 298 


JUDGMENTS, MOTION IN ARREST OF. 


A motion in arrest of judgment can be sustained only 
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upon such cause as is apparent upon the face of the 
record. Reinhart vs. The State, - - 


JUDGMENTS. 


1. A judgment cannot be vacated on account of grounds 
which could have been taken before judgment, but 
have been negligently omitted, or taken and overruled. 
Barksdale, adm’r, et al. vs. Green, - . 


2. A judgmentin a matter of discretion ought not to 
be disturbed without a strong reason. Buchanan vs. 
Ford, - - - - - - 


JUDGMENTS, FOREIGN. 


The contents of a judgment or decree, rendered in the 
Courts of another State, cannot be proven by parol. 
James vs. Kerby, - - - - 


LANDLORD AND TENANT. 


Although the relation of landlord and tenant prevents 
the tenant from disputing the landlord’s title, yet it does 
not prevent him from buying up a title, to be asserted 
after the termination of the tenancy and the redelivery 
of the land. Williams et al. vs. Garrison, - - 


LEVY, WHAT CONSTITUTES. 


To constitute a levy, there must be a seizure of the 
property by the officer, and a taking of it into his con- 
trol. Levy, Sheriff, vs. Shockley, : - 


LIENS, EQUITABLE. 


A next friend having obtained a decree in chancery 
securing a remainder interest to the minors for whom 
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he acts, has an equitable lien on the estate which he 
has benefitted, for all proper expenditures of money 
made by him, but not for his personal services. Dan- 
tel vs. Powell et al. - - - - 


2. The decree for his reimbursement should be so shap- 
ed as not to interfere with the preceding life estate, and 
to operate as a present lien upon the estate in remain- 
der, to be enforced wheu the remainder falls into pos- 
session by the termination of the life estate. Jd. 


LIENS, STATUTORY 


F, sells a town lotto R. and S., and takes their notes 
for the purchase money, giving them a bond to make 
titles, when the money is paid. The vendees go into 
possession, and employ C. to make certain improve- 
ments; C. files and records his mechanic’s lien, and 
sues and recovers judgment on his claim against R. 
and 8. In the meantime the purchasers finding they 
are unable to pay, agree to rescind the contract, taking 
up their notes and surrendering to F. his bond for ti- 
tles. The lot is levied on by the 7. fa., in favor of C., 
against R. and S., and claimed by F. 

Held, That the property is not subject to the debt, 
notwithstanding F, had knowledge of the work, while 
it was being done, and made no objection. Callaway 
us. Freeman, - - -. - - 


LIMITATIONS—STATUTE OF. 


1. Courts of Equity will not relieve from the bar of the 
statute of limitations, where a party has remained in- 
active from ignorance of his rights, nor do they re- 
lieve from the bar, unless the subject matter was pend- 
ing in some Court before the bar attached. dams vs. 
Guerard, - - - - - 
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2. Under our statutes, the endorsement of a sealed in- 

strument, although the signature of the endorser has 
no seal nor scroll attached to it, is itself a contract un- 
der seal, and the statutory bar applicable to it is twen- 
ty years. Milledge vs, Gardner, - - 700 

















3, The claims of an endorser against the maker, to re- 
fund money which the endorser has paid on a judg- 
ment against him as such, though the judgment may 
be dormant, and the endorser may not have got control 
of it by an order of Court as prescribed by the statute, 
is never barred by the statute of limitations, so long 
as the endorser las it in his power to get control of 
the judgment and have it revived and paid. This he 
may do on a judgment obtained before the limitation 
Act of 1856, at any time within twenty years after the 
rendition of the judgment. Jd, 





LIFE ESTATE. 


1. An assent to the life estate is an assent to the devise 
over, whether it be a vested or contingent remainder. 





Gay vs. Gay, - - - - - 549 


2. When slaves are directed by the will to be divided 
between the remaindermen, and they are left by the 
tenant for life, in possession of one of the tenants in 
common, he is a fit and proper person to institute pro- | 
ceedings to make the division. Jd. 


3. If, after the death of the first taker, the executor by 
the will has a trust to perform, arising out of the pro- 
perty, the rule would not hold; for in that case the pro- 
perty must be subject to his control, and of course he 
must have the legal title. /d. 


















INDEX. 
MARRIAGE SETTLEMENTS. 


Before our Act of 1821, making every estate one in fee, 
unless some less estate be expressed by limiting words, 
a marriage settlement conveyed the entire legal estate 
in real and personal property to a trustee, and declared 
a trust in favor of the husband and wife during the life 
of the longest liver of them, with remainder to their 
children, without using words to expressly confine 
the remainder to a life estate, or to expressly extend it 
toa fee, 

Held, That any resulting trust after the death of the 
children, was rebutted by a subsequent deed taken by 
the same parties, professing to follow the very same 
trusts expressed in the marriage settlement, and in do- 
ing 80, expressing a trust in favor of the husband and 
wife during the life of the longest liver, with remainder 
to the children and their heirs. dams vs. Guerard, 


MERGER. 


One estate can not be merged in another, unless both es- 
tates are owned by the same person in the same right. 
Pool et ux. vs. Morris et al. - - - 


MORTGAGES. 


1. An agreement to execute a mortgage in presenti, the 
actual execution failing through inadvertence, does not 
constitute such a lien as will prevail against subsequent 
judgment creditors. Price vs. Cutts, Sheriff, et al. 


2. If one, after selling personal property, retains posses- 
sion, and subsequently, and while in possession, exe- 
cutes a mortgage to a third person, to secure a debt, the 
lien of the mortgage must prevail over the previous 
sale, if the mortgage was not fraudulent, and the mort- 
gagees had no notice of the former sale, at or previous 
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to their taking the mortgage. Doliner, Potter § Co. vs. | 


Williams, - - : ‘ : 


3. The declarations of the mortgagor, at and previous to 


the execution of the mortgage, the mortgagees not be- 
ing present, and assenting to such statements, are inad- 
missible to prove notice to them of the former sale, or 
fraud in the mortgage. Jd. 


NEW TRIAL. 


1. A new trial will be granted if the evidence is not suf- 
ficient to justify the verdict. Cook vs, The State, 


2. New trial will not be granted on the ground that the 
verdict is contrary to the evidence, in a case where there 
is a conflict between a promissory note on the one side, 
and on the other a single witness who has a manifest 
bias in favor of the defendant. Boonvs. Boon, 


3. New Trial Act construed: New trial will not be grant- 
ed by Supreme Court for any error except such as 
might have hurt the party moving the new trial. Jd. 


4. The verdict of a jury will be set aside, and a new tri- 
al granted, when there is no evidence to warrant the 
finding. Renwick vs. LaGrange Bank, - : 


5. A verdict is not unsupported by the evidence where 
the evidence against the verdict is conflicting in itself, 
and where there is evidence in favor of it, consisting of 
the sayings of the person against whom it is rendered. 
Goodwyn vs. Goodwyn, - - - 


6. A new trial will not be granted by this Court on the 
ground that the verdict is unsupported by the evidence, 
in a case where the evidence is highly conflicting, and 
a new trial is refused by the presiding Judge. Coggin 
vs. Jones et al. - - - - 
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7. A new trial will not be granted on the ground of newly 
discovered evidence, where the evidence so discovered 
is merely cumulative. Jd. 


Ss. A defendant in a motion for a new trial can (gene- 
rally) avail himself of only such defences as he has 
made during the trial. McDaniel vs. Walker, 


9. If the evidence fully supports the verdict, it will not 
be set aside on the ground of excessiveness. oster et 
al, vs. Leeper et al. - - - - 


10. That there is a mere preponderance of evidence 
against the verdict is not sufficient to authorize the 
granting of anew trial. Stith vs. Smith, - 


11. A new trial will not be granted when the verdict is 
sustained by the evidence, and no injusticedone. Lang 
vs. Brown, - - - - - 


OFFENCES, HOW CREATED. 


To confer power on a Judge to éry offences, creates no 
offence. He must try according to /aw, and where there 
is no law there is no offence. dams vs. Mayor of 
Albany, - - : : “ 


PARTNERS AND PARTNERSHIPS. 


1, W. & P. were partners in trade. P.dies,and W. gives 
a mortgage to his representatives, to secure P’s estate 
in the payment of an individual claim; and also to 
indemnify it against the payment of the firm debts. 
The mortgaged property is sold, and the money 
brought into Court. It was not pretended but that the 
estate of P. was solvent. 

Held, That the creditors of the firm were not entitled to 
have this fund withheld from the administrators of P., 
and applied directly to their demands. Wimpee et al. 
vs. Mitchell, adm’r, - - - - 
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2. Persons who, by their acts, hold themselves out as 
members of a firm, when they actually are not such 
members, are liable as such, only to those persons who 
have acted on the faith of the truth of the appearance. 
Bowie & Co. vs. Maddoz e€ ai. - - 


285 


POSSESSION OF PROPERTY BY DONOR AFTER 


GIFT. 


The single fact that a donor retains the possession of 
the property given, is sufficiently explained by show- 
ing that he is the parent, or stands zn loco parentis to 
the donee, who is a minor and resides with him. Ze- 
tor vs. Welsh eé al. - - : - 


PRACTICE IN SUPERIOR COURT. 


1. It is no error to allow counsel, while addressing the 
jury, to use and refer to a written argument. Royston 
et ux. vs. Royston, adm z, - . - 


2, It is error in the Court to submit to the jury an issue 
of fact, upon the assumption that there is evidence to 
authorize a finding, when there is no proof to warrant 
the assumption. Renwick vs. LaGrange Bank, 


3. Where the process is endorsed on the back of the writ, 
it is sufficient, without stating the case, or naming the 
defendant; and were it defective, it is amendable. 
Smith vs. Morris, - - - - 


4. Plaintifi’s attorney endorsed upon the declaration, in 
the Clerk’s office, in vacation, the following entry: “I 
hereby discharge and dismiss the bail process, and bail 
sued out at the commencement of the action.” 

Held, 'Vhat the effect of the entry was to dismiss the bail 
process only, and not the suit upon which it was graft- 
ed. Walker et al. vs. Scott, - - - 


5, Judgment is entered up against A. as principal, and 
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B. as security, on appeal; C., another security, being, 
through inadvertence, omitted. 

Held, That upon a motion to amend the judgment so 
as to include C., A., the principal, was not entitled to 
notice. Jd. 


6. An agreement by the defendant, that he will waive 
all objections as to jurisdiction, &c., and which he de- 
nies and refuses to abide by, to be binding and enfor- 
cible by the Courts, should be reduced to writing. Are 
defendants in criminal cases liable to be taxed with the 
cost of witnesses, who are subpoenaed and sworn but 
notexamined? Quere? Huffus. The State, 


7. Pending an action with bail process in the Superior 
Court, the plaintiff took out an attachment on the same 
demand, returnable to the Inferior Court. 

Held, That he had the righttodo so. Wood vs. Car- 
ter, - - - - - - 


8. 53d Common Rule of Practice maintained. Sutton 
vs. McLeod, - - . - - 


9. The parties being at issue on a claim case, agreed to, 
and did submit to the Court, the questions of law ari- 
sing out of the will and codicil of D. W., as to the in- 
terest of D. G. W. under the same, and whether such in- 
terest be subject to executions against said D, G. W. 
The Court having decided such interest to be subject, 

Heid, That the claimant was concluded by such decis- 
ion only as to the question submitted. Hodges, trus- 
tee, vs. Holiday et al. - - - 


PRINCIPAL AND AGENT. 


No sayings of an agent are admissible against his 
2 S ro) 5 
principal, except what he says concerning his appoint- 
ed business while he is doing it—dum /fervet opus. 
Sweet Water Mun. Co. vs. Glover - - 
bf 
Atlanta and LaGrange R. R, Co. vs. Hodnett, - 


821 


424 


580 


589 


* 


696 


399 
461 














822 INDEX. 





PRINCIPAL AND SURETY. 


1. Asurety being sued, pleaded that he had required 
the creditor to sue the principal, and that the creditor 
had failed to do so for three months. 

Held, That evidence that the surety was indemnified by 
the principal, was admissible on this plea, as such in- 
demnity would be a circumstance tending to show, 
either that the surety had never made such a requisi- 
tion, or, that if he ever had, he had waived it. Baily 
vs. New, adm’r, * - - - 


2. If the surety give notice to the creditor to sue the 
principal, and then ask the creditor for indulgence, he 
waives the notice, provided his request was made be- 
fore the expiration of three months after the notice, 
and provided it was a request for indulgence to his 
principal, not to himself. Jd. 


PURCHASER FOR VALUABLE CONSIDERATION. 


1. The doctrine that a purchase for value, without no- 
tice, takes precedence of a prior gift, applies only to a 
case where the two conflicting titles are derived from 
the same source. Bell vs. McCauley, ex’or, - - 


2. The principle, that a dona fide purchaser, without no- 
tice, is protected, applies only where the legal title is in 
one person, and the equitable title in another. Wells 
vs. Walker, guard. : - . - 


3. A bond for titles with the purchase money paid, is 
not good against a subsequent conveyance, to a pur- 
chaser for value who purchases without notice of the 
bond, and records his conveyance in due time. Adlen 
vs. Holding et al. - - . ¢ 














INDEX. 


RAILROADS. 


The Act incorporating a railroad, contained this provis- 
ion: “And no subscription shall be received and al- 
lowed, unless there shall be paid to the commissioners, 
at the time of subscribing, the sum of five dollars on 
each share subscribed.””’ This provision was not com- 
plied with, The corporation, nevertheless, organized 
itself, by electing directors, &c., and commenced build- 
ing the road, by contracting with persons to grade it, 
&c. Some of those persons were not aware of the 
failure to pay the five dollars a share, or the subscrip- 
tions for stock. Afterwards, one of the stockholders, 
who was aware of that failure when he became a stock- 
holder, and who voted at the election of directors, and 
otherwise aided in setting up the corporation, applied 
to the Court for leave to file an information in the na- 
ture of a guo warranto, against the directors, to require 
them to show by what authority they exercised their 
powers. The Court rejected the application. 

Held, That the Court did right. Cole vs. Dyer, - - 


RECORDS, AUTHENTICATION OF. 


A certificate in the following form: “The above and 
foregoing is a true copy,” &c., is a sufficient authenti- 
cation of arecord. Harden et al. vs. Webster, Par- 
melee § Co. - - « - - 


SHERIFF. 


A Sheriff is liable for the money due on a fi. fa. in his 
hands, if he refuses or fails to levy it on property which 
is pointed out to him by the plaintiff inf. fa., without 
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making any objection to making the levy for want of 
indemnity. The fact that the plaintiff points out the 
property, is indemnity to the extent of his ability to 
respond, and if that is not sufficient, the officer is bound 
to make the objection at once, so that it may be met 
and removed. Levy, Sheriff, vs. Shockly, - 


SHERIFFS’ FEES. 


The Sheriff, or one who acts as his agent, pro hac vice, 
is entitled only to his prescribed fees for keeping ne- 
groes, stock, &c., although he works them profitably, 
aud brings the product of their labor into Court for 
the benefit of creditors. Price vs. Cutts et.al. - 


SHERIFFS, RULE AGAINST. 


The jurisdiction of a rule against a Sheriff, to account 
for tax fi. fas., placed in his hands, lies in the Inferior 


Court, and not in the Superior. Bell vs. Brown, Sher- 


iff, : ; : ; : ‘ 


SUPREME COURT. 


The statute organizing the Supreme Court makes no 
provision for the hearing of ex parte cases. Ez parte, 
Burney, adm’r, - - - - - 


SUNDAY. 


On the party pleading the said Act of 1762, is the onus 
of showing, that the contract resisted, was made by 
the parties to it, in the exercise of “ worldly labor, bu- 
siness, or work, of their ordinary callings.” Sanders 
vs. Johnson, - - - - - 











INDMX. 
TROVER. 


In trover, a deed to the plaintiff, from one who has no 
title, can give the plaintiff no right to recover. Raines 
et al. vs. Perryman, - - - - 


TRUSTS, WHEN EXECUTED. 


Elcey Jones, a feme sole, possessed of an estate of land 
and negroes, in her own right, being about to marry, 
makes a marriage settlement, by which the whole es- 
tate is conveyed absolutely and irrevocably to a trus- 
tee, for the support and clothing of herself and family, 
(in which is included Mary S., an infant daughter by 
a former marriage, so long as she continued single and 
a member of the family) and at the death of the said 
Elcey, the estate to go to certain named children by a 
former marriage. The marriage takes place, and the 
husband takes possession of the property embraced in 
the marriage settlement, and becomes by appointment 
the guardian of the infant Mary S., who was entitled 
to a considerable estate in her own right. 

Held, That the provision in the marriage settlement 
for the clothing of Mary S., while she remained a 
member of her mother’s family, and previous to her 
intermarriage, was good as an executed trust, and a 
Court of Equity will compel its execution in her favor. 
Cartledge, guard., vs. Cutliff et ux. - - 


TRUSTEES. 


When one conveyance to a trustee directs him to make 
another of the same kind to a third person, equity 
wili dispense with the second conveyance, if the first 
will produce precisely the same resu/¢, operating as 
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a conveyance under the statute of uses. dams vs. 
Guerard, - - - - - 651 


WIFE’S EQUITY. 


See Husband and wife, 3. 


WILLS, EXECUTION, REVOCATION AND 
PROBATE OF. 


1. The probate of a will made upon only five days no- 
tice to the widow of the testator, at a time when she 
is in a novel and distressed condition, is not probate 
in solemn form as to her. Lively et al.vs. Harwell, 
ex’ or, - - - - - - 


2. A will being revoked by the subsequent execution of 
an inconsistent one, is it revived by the single fact that 
the subsequent will is itself afterwards revoked? Jd. 


3. A will having been last known in the custody of the 
testator, and not found after his death, is presumed 
to have been destroyed by him. Jd. 


WILLS, CONSTRUCTION OF. 


1. Joseph McConnell died in 1840, By his will, he 
gave alife estate in his negroes to his widow. He di- 
rected that all of his children should have an equal 
share of his property. And at the division, which was 
to take place at the death of his wife, he gave Esther, 
a woman, to Sarah Wardlaw, his widowed daughter. 
Sarah afterwards, and since the death of the testator, 
intermarried with James Martin. 

Held, That Sarah took an equal share only of her fath- 
er’s estate, to be ascertained and determined at the 
death of her mother; and that it vested in her hus- 
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band, James Martin. That the provision in the sta- 
tute requiring ‘claims,<at” administrator’s sale, to be 
made previous to sale day, is directory only; and that 
failure to do so, does not invalidate the claim. Mar- 
tin, adm’r, vs. McConnell, adm’r, - - 


2, The ninth item of the will of John Coggin, deceased, 
was as follows: “I give to my daughter, Mary Scott, 
and her children, free from the disposition of any fu- 
ture husband, Anaky and her two children, viz: Floy 
and Martha; and Letty and her child Winny; and 
Minerva and Miles, and Rose and increase; and three 
hundred dollars in money or notes, at’my death.” 

Held, That Mary Scott took, as joint tenant with her 
children, and not a life estate in the whole property. 
Jackson and wife vs. Scoggin et al. - - 


3. A bequest to trustees in trust for a;son_and his wife 
and children, and then more specifically stated to be 
for “the use of, and support and maintenance of the 
said son and his family, and the support and educa- 
tion and setilement of the children”—is a gift to the 
children of the entire beneficial interest, subject to the 
support and maintenance of their father and his wife 
and family, so long as the father and his wife and’fami- 
ly may live. Napier et al. vs. Napier, - - 


4, W. H. B. gave to each'of his daughters, by will, cer- 
tain property, “to them and their children, heirs of their 
body.” 

Held, That the daughters took respectively, an estate 
for life, remainder’ to their children, born and to be 
born, at their death. Goss and wife vs. Eberhart, 


5. “I, LaFayette Ingram, make the following disposi- 
tion of my property: Owing to the peculiar condition 
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of my property, and being desirous of keeping my ne- 
groes together as long as it can be done, and having 
the utmost confidence in my long tried friend, William 
Fraley, that he will entirely carry out my wishes and 
desires, as they may be expressed by me, either verbal- 
ly or in writing; and well knowing that my said friend 
will, by this will, be able much more effectually to dis- 
pose of my estate, as I wish it done, than I could at 
this time do myself, and with much less trouble to 
himself, I hereby give to the said Fraley my entire es- 
tate, real and personal, notes and other debts due me, 
money and property of every kind. 

“T nominate, constitute and appoint my friend William 
Fraley, executor of this my will, hereby revoking any 
and all former wills by me made, and declare this to 
be my only last will and testament.” 

Held, That the words accompanying the bequest in this 
will, created a trust, and would, had the trust been suf- 
ficiently declared, excluded all discretion in the lega- 
tee; but the testator having failed to declare the trust, 
the legatee did not take the estate beneficially, but held 
the same as trustee for the next of kin of the deceased. 
Ingram et al. vs. Fraley, - - - 


6. A testator, by the sixth item of his will, made in the 
State of Virginia, in 1793, where he resided, made the 
following bequest: “I lend to my grand-daughter, Jin- 
cey Jordan, during her natural life, the use and servi- 
ces of the following slaves and their increase, to-wit: 
Edy, &c., (which said negroes I had lent to my son, 
Henry Haily, at my discretion,) and at her decease, I 
give the said slaves and their increase to the heirs of 
her body, lawfully begotten. But if she should die 
without such issue, in that case, I give the said slaves 
and their increase to my grand-children, Letitia and 
Richard Hyde Haily, aforementioned, or the survivor 
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of them, and the heirs of their bodies, lawfully begot- 
ten. And in default thereof, then to my grand-sons, 
Henry and Hudson Haily, or the survivor of them, and 
their heirs forever.” 

Held, That Jincey Jordan took an estate tail in the ne- 
groes, which was enlarged by the laws of Virginia in- 
to an estate in fee simple. Pournell et ux. vs. Harris, 


7. That the word “lend,” used in said clause, imports 
the same sense as “ give,’ andis so to be construed. Jd. 


&. That the gift of the wse and services, in said item, car- 
ries the corpus of the property with the use. Jd. 


VENDOR AND PURCHASER. 


One who, by acts or declarations, induces another to buy 
property, as the property of a third person, is thereby 
estopped from setting up title in themselves to said 
property; but to make such acts or declarations a bar, 
itshould appear that they were known to the purcha- 
ser, and that he acted upon them, and not upon his own 
knowledge or judgment. McCune vs. McMichael, 
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